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Espionage Case Pits CIA

By David Wise

hen a former communications

specialist for the National Se-

curity Agency, comes to trial
on charges of espionage, the government
will have to decide how much to reveal
about the highly sensitive secrets he is
charged with having sold to the Soviets.

Ronald W. Pelton’s trial may begin this
week. According to pretrial proceedings
and court papers, Pelton strolled into the
Soviet Embassy in 1980 and told the
Soviets about a top-secret National Secu-
rity Agency intelligence-gathering pro-
gram targeted at the Soviet Union. The
Soviets were obviously interested—in the
information and in protecting Peiton.
They had him shave off his beard before
leaving the embassy so that he would not
be recognized. He was arrested only last
November, after a tip from a Soviet
defector.

Now, however, the director of the
Central Intelligence Agency, William J.
€Casey, is worried that details of the NSA
operation have already begun to leak to
the press. The CIA director apparently
wants the Administration to prosecute the
news media to dam up what he sees as a
torrent of leaks. Casey softened his posi-
tion a little last week, but not much.

The press is constitutionally protected
and prosecution by the government would
be unprecedented. But there are those
who believe that such action was fore-
shadowed by the case of Samuel L.
Morison. When the Navy intelligence
analyst was convicted of espionage for
leaking spy-satellite photographs to a
British magazine, the federal prosecutor
stood on the courthouse steps and scoffed
at journalists who suggested the case was
a threat to freedom of the press.

“Remember,” said Michael Schatzow,
the assistant U.S. attorney in Baltimore,
“the same picture was published by the
Washington Post and the TV networks,
and nobody has prosecuted them.”

That was in December. Early this
month, Casey did exactly what many
editors and reporters were worried about:
He went to the Justice Department and
discussed the possible prosecution of the
Washington Post and four other publica-
tions for publishing stories about U.S.
intelligence-gathering. The CIA director
seemed particularly upset about stories
dealing with communications intelli-
gence—NSA’s ability to intercept the
messages of other nations.

Agains

t News Medi

Casey met with Dep. Atty. Gen.
D. Lowell Jensen on May 2, and later that
day warned two editors of the Post that he
had “five absolutely cold” violations of
the espionage laws by that newspaper, the
New York Times, Time, Newsweek and
the Washington Times. He said all five
had violated a section of the Espionage
Act that bars the publication of stories
about communications intelligence.

The law in question is Section 798 of
Title 18 of the U.S. Code; it was enacted in
1950 but has never been applied to
government officials who leak—or to
reporters who receive those leaks. It
forbids transmittai or publication of clas-
sified information about codes, cryptogra-
phic equipment, intercepts of communica-
tions or the contents of intercepts.
Violators are subject to a fine of $10,000
and 10 years in prison.

Casey also issued an advance warning,
telling the Post editors that the newspa-
per might be prosecuted if it published
another story. That story, officials here
sa{l,‘ told of the same NSA intelligence -
gathering operation that is
the Peiton case. the subject of

By last week, Casey
somewhat, saying he did not favor prose-
cuting the press for recent “past offens-
es.” But he .implied he would push for

had backed down

nications imelli.gence must now be en-
forced,” he said.

The Justice Department has not em-
braced' Casey’s 8et-tough policy with
enthusiasm, although Atty. Gen. Edwin

Nor is Casey's anti-leak rhetoric with-
out prpceflent. Only last month the Penta-
gon dismissed a senior official, Michael E.
Pillsbury, for having allegedly leaked a
report that the Administration was about

groaar c.':ae The
n of the late
Samuel Eliot Morison, the Harvard histo-
rian, is free on $100,000 bail while he
ap&eal; his two- year prison sentence.
orison’s lawyer, Mark [, h, poi

out tl_iat his client is the ﬁm)l'ne:kerp:)mbt:
convnc_ted and only the second to be tried,
The first was Danijel Elisberg, the man
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who leaked the Fentagon Papers to (h
press;m:cqnwummwnoutofcom:
bec;use of roper activities directeq
against him by the Nixon White House.

In his appeal,

with leaks b
government officials to the press. Indeed):
specific law against
I CIA has tried for years

to ‘gvel}mConmmto pass one. Y

c nharrow excepti in-
?lrbudmg"d thSecuon 798, aw dog i1
orbid the disciosure of classified i -
tion as such. Last s S Figig
draft bill to the White House
have made leaks of classified data a crime.
But the measure was not sent to Congress,
in part l?eca!xse the Justice Department
thought it might achieve much the same

re.sult f.hrough the conviction of Morison.
“The . Statute was not intend-
ed to deal with leaks,” Lynch said. “The

dealing with leaks ves ”
At least two of the storiesprt?m r;hu:::d
thg').!l"s ire dealt with the U S, intercept of
to its People’s '
Fan pece eople’s Bureay in

messages, arguing that they proved Liby -
a1 responsibility for the bombing of the
A Belle disco in West Berlin,
citing that terrorist act as justification for
o Libya.
ough such communications inter-
cepts have been du:}to:red by the govern-
past— the Soviets sh
down the Korean Jetliner, for emmpfeit
the !_’readgnt took an unprecedented step
discussing the content of the Libyan
cables. He was, by implication, revealing
that NSA had broken the Libyan code.
lntercept_eq diplomatic messages have not
beeq officially divuiged in the past,
fnraecuymedlg'es bec:luae the government nor-
not w. i
it ey ces ant to reveal which codes
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Intelligence officials, however, draw a
distinction between presidential disclo-
sures, which they say may on rare
occasions be required, and unauthorized

P leaks. George V. Lauder, the CLA's dipeee
tor of public affairs, argues that Casey is
responsible by law for protecting “sophis-
ticated technical systems that cost billions
of dollars.” It makes little difference,
Lauder maintains, whether information
about such systems is passed on to the
Soviets by spies or printed in the press;
the result is “equally harmful.”

5 Ontheodlerhand.hm_es&mford, the
author of “The Puzzie Palace,” a detailed
book about NSA activities, contends that
applying Section 798 to the press would
create an official secrets act in America,

isn’t. The only way to be sure would be to
have pewsmen check their stories with
the ernment every time. That's the
way they do it in the Soviet Union.”

The Reagan Justice Department con-
sidered prosecuting Bamford for writing
his book, but did not proceed. Earlier, the
Ford Administration apparently consid-
ered prosecuting three reporters under
Section 798. Ford’s former press secre-
tary, Ron Nessen, has identified them as
Bob Woodward, of the Washington Post,
and Tad Szule and Nicholas Horrock, then
of the New York Times.

Damage from leakage is certainly argu-
able but prosecuting the press for passing
leakage along would create an entirely
different America. It is not what the
framers of the Constitution had in mind
when they wrote the First Amendment. O

David Wise writes frequently about intelli-
gence and secrecy.
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